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Introduction

V R Krishna lyer served as a Justice of the Supreme Court of India between 1973
and 1980, during which time he articulated a body of jurisprudence that has had, and
will no doubt continue to have, a profound influence on the common law landscape
of India and other nations. In India, judges of the Supreme Court are vested, on
judicial review of government decision-making, with a unique form of political power
unknown elsewhere.® Provisions for judicial review in India sanction the courts’
involvement in the ongoing political process.? As one of the most pro-active judges
to have ever served on the Supreme Court,® Krishna lyer J made valuable
contributions to many different areas of law through both his judicial decisions and
extensive extra-judicial writings. Such areas include: criminal law,* human rights
and social justice,’ constitutional and public law,® and access to environmental

justice.’
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Unfortunately, a paper of this length is unable to pay full respect to the significant
contributions Krishna lyer J has made to Indian jurisprudence. As a result, | propose
to address only the contributions Krishna lyer J has made on access to
environmental justice through his judicial decisions whilst on the Supreme Court.

Access to environmental justice: a trivalent concept

The concept of environmental justice includes at least three components: distributive

justice, procedural justice and justice as recognition.®

First, distributive justice is concerned with the distribution of environmental goods (or
benefits) and environmental bads (or burdens). Access to distributive justice is
promoted by the law giving and upholding substantive rights to share in
environmental benefits (such as clean air, water and land, green space and a
healthful ecology) and to prevent, mitigate, remediate or be compensated for
environmental burdens (such as air, water, land and noise pollution, and loss of

green space, biological diversity and ecological integrity).

Secondly, procedural justice is concerned with the ways in which decisions, including
regarding distribution of environmental benefits and burdens, are made, and who is
involved and who has influence in those decisions. Access to procedural justice is
promoted by the law giving and upholding procedural rights to have access to
environmental information, be entitled to participate in environmental decision-
making, and have access to review procedures before a court or tribunal to
challenge decision-making or impairment of substantive or procedural rights. Access

to procedural justice is important for achieving distributional justice.

Finally, justice as recognition is concerned with who is given respect and who is and

is not valued. Access to justice as recognition is promoted by the law not only giving
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substantive and procedural rights but also by affording recognition of different social

groups and communities, and of the natural environment and components of it.

Krishna lyer J, through his jurisprudence, has strived to ensure that the law of India
enables the achievement of environmental justice through access to distributive,

procedural and recognition justice. | will focus on distributive and procedural justice.
Distributive justice

Perhaps the most influential decision made by Krishna lyer J in the context of
environmental justice, at least from the perspective of distributive justice, is that of
Ratlam Municipal Council v Shri Vardhichand & Ors (‘Ratlam’).® Residents of a
locality within the municipality of Ratlam were tormented by a public nuisance
caused by inadequate public drains, human excrement deposited on roads by slum
dwellers for want of public toilets, and the discharge of malodorous effluent from a
nearby alcohol plant into the roads. They moved the Magistrate under s 133 of the
Criminal Procedure Code 1974 to require the Municipal Council to fulfil its public
duties under the Municipalities Act 1961 to abate the public nuisance. The
Magistrate ordered the Council to draft a plan for removing the public nuisance within
six months. On appeal, the Magistrate’s order was reversed by the Sessions Court
but it was subsequently upheld by the High Court, and on further appeal, by the

Supreme Court.

Krishna lyer J, in delivering the judgment of the Supreme Court (Krishna lyer and
Chinnapa Reddy JJ), held that the citizens could bring suit before a magistrate to
force the Council, under the Criminal Procedure Code 1974, to abate a public
nuisance,™ that financial problems would not excuse the Council from performing its

public duties,'* and that a magistrate had a duty to order removal of such a
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nuisance.* Importantly, the orders of the Court sought to expand upon the original
order of the Magistrate by requiring, in addition to the Council, the State government
to take appropriate action to stop the pollution caused by the effluent from the nearby
alcohol plant.*

The decision in Ratlam is significant in at least four respects. First, it enabled social
justice by giving procedural justice. The Court observed that while the relevant duty
of the Council to abate the public nuisance, and of the Magistrate to enforce that
duty, under the relevant Codes were ‘of ancient vintage, the new social justice
orientation imparted to them by the Constitution of India makes [the laws] a remedial
weapon of versatile use’.** The people must be able to have access to the courts

under these laws to enforce these public duties.

Secondly, the Court recognised that the public nuisance occasioned distributive
injustice. By ordering abatement of the public nuisance, the Court facilitated
distributive justice by simultaneously ordering the removal of environmental burdens
(e.g. open drains and human waste) and the construction of drainage and sanitation
facilities to provide environmental benefits to residents in the locality (e.g. access to

adequately clean land, air and water).*®

Thirdly, the Court’s pithy observation that ‘[ijndustries cannot make profit at the

expense of public health’®

and orders that the local and State governments take
action to stop the effluent from the alcohol plant flowing into the street, involved an
early recognition of the “polluter pays” principle.!” The “polluter pays” principle holds
that those who generate pollution and waste should bear the cost of containment,

avoidance or abatement.’® The Court delivered distributive justice by preventing
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industries deriving economic benefit (in the form of profits) at the expense of the

community (in the form of the burden of the environmental externality of pollution).

Fourthly, the Court held that the Council was obliged to comply with its public duty to
abate the public nuisance ‘regardless of the cash in their coffers’,*® which implicitly
suggests that the human rights of residents in the Ratlam municipality to live burden-

free from nuisance trumped any fiscal concerns on the part of Council.

The Ratlam case has been praised for provoking judicial cognisance of
environmental problems,? and is recognised as a pace setter for environmental
litigation and rights in India.?* It has been cited favourably in subsequent cases, both

in India?® and other jurisdictions,? and in academic journals overseas.?*
Procedural justice

While the contributions made by Krishna lyer J to access to procedural justice in
India have permeated many different areas of law, it is arguably in the area of
environmental law that his contributions have been most influential. Of these

contributions, three are particularly noteworthy.
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First, Krishna lyer J is widely credited for the key role he played in liberalising the
rules of standing (or locus standi) in India.”> Until the early 1970s, litigation in India
was generally characterised by its focus on private actors seeking vindication of their
own interests.?® Only an individual party who had been aggrieved had the
prerogative to initiate and continue litigation.?’ In the late 1970s, Justices P N
Bhagwati and Krishna lyer chaired two separate committees on legal aid.?® Both
wrote reports about the need to improve access to justice for ordinary Indians, and
both subsequently recommended broadening of the prevailing rules of standing
when serving on a Committee on Judicare.?® The appointment of both Bhagwati and
Krishna lyer JJ to the bench of the Supreme Court at this time ‘set powerful forces

into motion’ and resulted in the removal of existing procedural obstacles.*

In Mumbai Kamgar Sabha v Abdulbhai (‘Mumbai Kamgar’)** and Fertilizer
Corporation Kamgar Union v Union of India, Krishna lyer J held that locus standi
must be liberalised to meet the challenges of the times.*® All public-minded citizens
or organisations with serious concern for conservation of public resources should
have the right to invoke the higher courts to correct misexercise of public power so
as to promote social justice.®* Through his decisions relaxing the rules of locus

standi in India, Krishna lyer J has promoted access to procedural justice.
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Secondly, Krishna lyer J also played an important role in facilitating access to
procedural justice by being the ‘first [judge in India] to lay the conceptual foundation
for what is now called public interest litigation [‘PIL’]".*> In addition to recommending
broader rules of standing for litigation in India, the Committee of Judicare (of which
Krishna lyer J was part) recommended use of PIL.*® As noted above, shortly after
his appointment to the Supreme Court bench, Krishna lyer J immediately set out to
broaden the rules of standing, thereby removing what had been ‘the biggest hurdle in

the path of litigation for environmental justice [in India]’.%’

In Mumbai Kamgar® and ABSK Sangh Railways v Union of India,* Krishna lyer J
held that participative justice is facilitated through PIL. PIL allows citizens or non-
government groups to bring collective or representative proceedings, rather than an
expensive plurality of litigations, in the public interest, to conserve the environment or
remediate environmental harm.*® To enable PIL to flourish, the courts should ensure
that procedural technicalities and hurdles are not used to prevent PIL being brought

or succeeding.**

By introducing PIL in India, Krishna lyer J revolutionised the conduct of litigation in
his country for the better and has enabled stakeholders to enjoy the many benefits
that arise from PIL in the environmental context.*? In particular, it has facilitated
participatory democracy by enabling the Supreme Court to redress any failure on the

part of the legislative and executive branches of government to enact and enforce
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environmental laws in the public interest.** As Balakrishnan CJ observes, PIL
continues to play an invaluable role in improving access to justice in India today.** It

is likely to continue to do so in the future.

Thirdly, in the Ratlam case, Krishna lyer J was among the first judges in India to
pioneer the important procedural innovation of a spot visit.*> Before arriving at a
decision in that case, Krishna lyer J visited the Ratlam town to assess the problem
before making orders requiring the Council to take appropriate measures to
construct proper drainage and sanitation facilities in the locality.*® By conducting
spot visits, judges will often benefit from having first-hand information about the
nature of the environmental problem in resolving a dispute.*’ Spot visits may also
enhance procedural justice through making the courts more accessible
geographically for litigants.*® Other judges in India have since followed in Krishna

lyer J’s footsteps by conducting spot visits in environmental cases.*°

Conclusion

In this paper, | have provided a précis of the revolutionary, innovative and truly
remarkable contribution of Krishna lyer J to environmental law in India, focusing
particularly on his jurisprudence in the area of access to environmental justice.
Krishna lyer J may take great satisfaction from the valuable and indelible mark he
has made on Indian environmental jurisprudence. While this festschrift is our gift to
him, we should recognise that it is but a modest gesture or token of appreciation for
his efforts. After all, he has bestowed upon us a most valuable gift: a body of

learned environmental jurisprudence that endures.

*® See Michael G Faure and A V Raja, ‘Effectiveness of environmental public interest litigation in
Inida: Determining the key variables’ (2010) 21 Fordham Environmental Law Review 251, 252.

4 Konakuppakatil Gopinathan Balakrishnan, ‘Growth of Public Interest Litigation in India’ (2009) 21
Singapore Academy of Law Journal 1, 15.

> See Debadyuti Banerjee, ‘Environmental jurisprudence in India with reference to initiatives of the
Supreme Court for enviro-social justice’ (2009) 3 Journal of Environmental Research and
Development 992, 996.

“® Sahu, above n 26, 383; Banerjee, above n 45, 996.

*" Sahu, above n 26, 383,

8 See generally Brian J Preston, ‘Operating an environment court: The experience of the Land and
Environment Court of New South Wales’ (2008) 25 Environmental and Planning Law Journal 385,
398-400.

* See also Sahu, above n 26, 384.



