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I ntroduction

| will not deal in detail in my short oral presetia with information easily available
not only on the Land & Environment Court’s (LEC)eenmproving website, and in

its 2009 Review (pp 18-20), but also in the Attgr@eneral’'s opening address and in
what the Chief Judge said at the anniversary dinner

In those materials you will also find statisticstbe increasing use of our ADR
options and our very encouraging success ratdsrrims of ADR there is also useful
LEC material in Rock and Kitty Pring’s excellentigy “Greening Justice” (see
sec.3.9 pp 61-72).

ADR in the sense dlternative DR has been part of the LEC from its birth. In its
constant efforts to ensuappropriate DR, the court offers conciliation, external or
internal mediation, and neutral evaluation, andgtasitory power to order mediation
or refer to a referee. We have a proactive triageGase management approach, and
are developing an even more sophisticated “multirdourt house”. Many of our
decision-makers have achieved NADRAC accreditatml, have undergone
extensive ADR training. Our in-house ADR workingygp draws ideas and
inspiration from work done elsewhere, such asahdudge Wright in Vermont.

Both State and Federal Attorneys have signifiegpa@enmitment to promoting
ADR, and we have happily provided comments on varidiscussion documents they
have published in recent times.

We have enjoyed very strong support from the NSWérAey and his department,
and have put forward to them some quite modestlgie and administrative
enhancements for our ADR capacity. We understaosetamendments and
improvements can be expected reasonably soon.

My thesis is that ADR is no longer “over there”igt‘everywhere” in our work. In
what follows | have sought to provide some relevastory and background
regarding ADR in the LEC, and to place it in a lm@aADR context.

Background

Societies like Australia, based on the Westminsgstem of government and on the
common law, have long debated how they might betldress the resolution of
private and public disputes than by our very tiaddl, adversarial, oral-based, and
formal court system.



The environment, land use, and regulated plannjaems are broad canvases, and,
to ensure just and sound outcomes, they clearlyiregqore than the classic
adversarial processes.

Alternatives

In the American literature the words “mediation'daiconciliation” would appear to
be interchangeable. A dictionary of terms and naanlustrating definitional
differences appears on page 61 of “Greening Justice

In Australia we use “mediation” only where the “@pendent neutral” brought in to
assist in the resolution of the dispute does dmy + acting as a chairperson or
facilitator, expert in managing DR processes, gesson encourages dialogue by
asking open guestions, and generating optionsletatify and serve the underlying
interests of the disputants. We use “conciliatiatiere we expect that independent
person to display, and use proactively, his/heedige, not only in DR processes, but
also in the subject matter of the dispute itself.

Australian DR practitioners expect both technigiwedemonstrate the “chemistry”
achieved by opening up communication between dispsit but we usually
distinguish between the two.

In so far as the LEC follows its various DR pro@ssthere has been regular political
and industry pressure to take review functionsidatthe court system altogether, but
such alternative, “bureaucratic” systems often sgpghemselves to allegations they
deny natural justice (or procedural fairness), tea work can end up in the court

anyway.

Having “alternatives” available requires a choiodé made as to the most
“appropriate” technique to be adopted in a paréicabhse or particular circumstances
— what Harvard’'s Professor Sander called “fittihg forum to the fuss”. The task of
making that choice of process falls to parties,ibateasingly falls to the court or
tribunal.

The NSW package in context

| was privileged to be a government MP when the WS established as part of a
“package” of legislative changes in the planningilemment (P&E) area. It was
designed to be a trendsetter, and remains, asttbmAy said on Wednesday, a
“beacon” in the field of dispute resolution.

“ADR” was not a well-known term in 1979-80, but ‘fogiliation” was, because of our
long-established industrial relations regimes.

The government which established the court hachtakiece in 1976, and had already
— before the 1979 package — established user-fyi@asumer claims tribunals and
community justice centres, alongside the existimagneber magistrate and public
solicitor services, to keep people out of the nag@n court system as much as
possible.



That movement from courts to tribunals for so meearyday disputation meant a
huge growth in the use of ADR — the enabling s&sttior tribunals generally state
their objects to be “just, cheap and quick” resolubf disputes, and provide for more
informal processes (exclusion of the rules of ewgde providing for the tribunal to
inform itself by non-traditional means, etc), so Rlbas been very much to the fore in
the tribunal world.

In 1979 the community was also actively examining fault” insurance options in
the burgeoning litigation area involving damagespiersonal injury suffered as a
result of provable negligence in the use of motdrieles. (Substantial compensation
had been available for more than 50 years on dduld’ basis for injuries suffered at
work, and separate damages proceedings could bhghirm the civil courts in cases
of negligence).

So the innovative approaches envisaged for the WE@ part of a pattern. Anything
was viewed as at least potentially a better opti@am full-blown adversarial litigation,
conducted along traditional formal lines.

The three most relevant Ministers involved in fraghand implementing that package
of P&E reform in 1979-80 (Premier, Attorney Geneeald P&E minister) brought to
bear their very similar industrial relations praetexperiences, and the package
included the establishment of our court, a supdeel court, not legally a tribunal,
and the formulation of a very different disputealeion regime for its subject matter.

The inaugural (1980) rules and practices of thetaen now remain trailblazers,
with which other courts are still catching up ng&0 years later. For a start, our
decision-making Commissioners (who, until 1998,eMamown as Conciliation and
Technical Assessors) do not have to be lawyersy Waee expected from the outset
to make decisions, or be helpful to Judges in demgand were expected to practise
“ADR”, before the term was in general use.

Subsequently, ADR has been actively promoted bgessive State governments —

* | established (as Attorney General) the ACDC in@,3%& much as an
economic development imperative as an ADR-basedimef

» various Premiers over time directed their governsieagencies to have ADR
clauses in public contracts;

» the current government promoted it heavily in respé the Olympics held
here in 2000; and

» although mediation is traditionally seen as a vtamnprocess, outside the
court system, my non-Labor successor as Attorray) Hannaford, provided
for mandated ADR in all court statutes.

While many judges turned to ADR on retirement, dicbwell, the government
gradually began appointing ADR-minded lawyers vagiablished mediation
practices and reputations to the bench, includiggethin 1997.



Workers Compensation reform

In 2001 the Government appointed me to head a majorm of the State’s Workers
Compensation system which was being strangled dptinden of the transaction
costs involved in its highly litigious — and advemially litigious — dispute resolution
systems.

The specialist court long dedicated to workers cemspation disputes (the NSW
Compensation Court) was abolished altogether -elpfgecause it had not embraced
necessary reforms like the LEC had pioneered -tlamavork of two other large trial
courts (damages cases brought in the Supreme aticDCourts) was seriously cut
back.

The full story of workers compensation reform masait another day, but most of
the disputes in that field came to be dealt withhH®y/Workers Compensation
Commission (WCC) through professional dispute ne=sl (misleadingly called
simply “arbitrators” in the legislation, but all mh@tion-trained, and mostly lawyers)
who practise a blended conciliation-arbitrationraggh, regulated by “therapeutic
justice” principles, and supervised by a user-filgnnternal appeal system. The
LEC's rules, practices, and procedures inspirediaiodmed much of what | put in
place in the WCC itself.

What we successfully implemented at the WCC wa®egss which moved
seamlessly from a neutral evaluation or expertaipal (of all the material to be
relied upon by the parties), through an assistgatietion phase (trying to remove or
clarify those matters blocking a settlement — lmitan“mediation” as we understand
it, because there are no private sessions/cauautemdividual parties), then into, if
needed, a strongly proactive conciliation (from evhihere is no escape or retreat).

The WCC process focuses on the end from the vegiynbimg. Parties must filall
their evidence at the outset of proceedings anéxpectation is a telephone
conference within a month, for which all involvedlwave examined the evidence.

In the WCC'’s DR system the relevant statute (i®%)3nandates that the neutral try
to get a settlement, and, if one is not achieveatged, without any possibility of
disqualification for bias or prejudgment, to detarenthe dispute.

ADR was not seen in that workers compensation fiald is no longer seen
anywhere, as only a “diversion option” — it is nowegral to a civilised system of
justice. Several of my original group of WCC dispugsolvers have since been
appointed to various benches.

The LEC now
The challenges of a modern justice system arettdigputing parties to question the
strengths and weaknesses of their adopted posiaoksto ensure that their

representatives are frank with them.

ADR processes are designed to keep the disputatatk/tin charge of their dispute
and its solution.



The LEC and its empowering legislation separatenoenits review work from our
judicial review (or administrative law) work, ana the merits work the court
functions like a tribunal, and makes administratinagher than strictly judicial,
decisions.

Nonetheless, the court’s work arises generally fdisputes brought to it by citizens
or government bodies, and is not executive, ingattie, or advisory in character.

Prior to 1980 most of the court’s current busingsat before either the old Land and
Valuation Court (which was a separate and supedort, housed for convenience
within our State Supreme Court), or various tridsraand review bodies which the
LEC brought together (the Local Government Appdaisunal, Clean Waters
Appeal Board, and Valuation Boards of Review).

Much of the court’s work, namely its merits workadlasses 1-3, is in the nature of
locally specific problem-solving.

Regrettably, in terms of the bulk of that work flanning appeals) few citizens take
the opportunity provided by law for them to papie in the making of
environmental planning instruments, only laterita fnot to their liking a
development proposal (often completely within tbatemplation of the instruments
they could have influenced).

Under the court’s own legislation (s 34) as it retands, much of our work in
planning appeals begins on site with a semi-forroackiliation hearing, and may
move on (with the parties’ agreement) to an exgetérmination or arbitration-type
adjudication.

Section 34, unlike the WCC system, allows the parsiome say in whether or not the
same Commissioner who conducts the conferencat@rasd/or in the court room)
goes on to adjudicate, if the parties don’t se8lkection 34 is a blended ADR process,
into which the Commissioner can inject his/hervatd expertise, but it has some
statutory restrictions. Nonetheless, if it doesauniclude the dispute, it narrows the
issues for final determination. That hearing caméld either on-site or in the
courtroom.

When in practice as an ADR professional, | remasteidt on the definitions, but
open and flexible in negotiating with the partiee tesign of the process we would
engage for the dispute.

If disputing parties outside a court system cha@béended process such as
mediation-arbitration, or conciliation-arbitratiaor, something more complex
involving other techniques, as in the WCC systdra,resolver has to be skilled in
when to “flick the switch” from one technique orgse to another to bring the matter
to a conclusion.

| believe the LEC and other Australian courts witbve more and more towards that
model.



The challenges

In the court we have great faith in our use of ARpBcesses, but they are not without
their challenges or obstacles:

1. The Chief Judge selects the Judge or Commissiortk the case and the
statute dictates how the process will run, but marstomers of DR
processes like to have some say in the choiceoafess, and of dispute
resolver.

2. There are ingrained cultures to overcome:

» the underlying hold the adversarial system has wstralians and their
traditional institutions.

» the innate human tendency to be positional, to eabep and to “keep
cards close to the chest”, rather than openly spanformation and
options for resolution.

» the overwhelming urge of legal representativesetepktheir clients out
of the heat of the dispute, effectively to “hijadk’and dominate its
solution. As Oliver Wendell Holmes observed, irstbulture “it's a
rare litigant who recognises his case when it coomefor hearing”.

» local government’s reluctance to delegate to somdo@ authority to
compromise on its behalf, as a “model litigant” Wbhe expected to
do, despite the insistence of the court’s praaticections on
participants’ authority to engage meaningfullyhe tourt’s dispute
resolution processes such as section 34.

* enduring suspicion of Judges (as distinct from iotffécials of courts)
doing mediation type work, as the Canadians nowddspite our
experience of it every day in the industrial areara] the similarity of
much of the work Judges do every day in all arevizen performing
case management duty.

We are slowly wearing down these counterprodudttitudes and cultures, and we
in the LEC are resolved to continue to be innowativour approach to our tasks.

ADR in crime

Although case management is now practised in crimegyding in the LEC, the use
of ADR in crime is not (yet) in our governing sts.

There was resistance to this prospect in the eang of ADR’s onslaught on civil
disputes, but in 1993 a New Zealand Maori juveailme judge spoke at an
Australian ADR conference about the success in Kealand of juvenile sentencing
or “restorative justice” conferences involving aftker, justice system and victim, and
we have been making steady, but cautious, progriéissuch innovations, just as we
have been refining “circle sentencing” techniqué®re indigenous citizens are
involved.

The LEC’s criminal work is quite specialised, bdespite the absence of juries, and
the strict liability nature of many of the offenoss try, there has not been much
action by way of penalty negotiation, leaving asiégotiating the terms of orders for
environmental remediation and/or name-and-shamersrd



Yesterday, in Justice Latham’s session, a questasasked about use in Canada of
the term “mediation” to describe “plea bargainimggotiations, and | thought it
might be useful to share an experience | had 8200

| had a particularly complex and troubling caseaftempt of court which ultimately
resolved satisfactorily once | signified the acedyity to me of the amount of a fine
upon which the Prosecutor and Defence settledeaaphropriate level of penalty to
impose, as part of an overall group of orders desigo conclude the litigation in
which the contempt arose ($8aulkham Hills Shire Council v Naklicki [2008]
NSWLEC 316 and 317).

So far as | know, the parties in that case engagatkutral to help them reach that
agreement, and | was not myself involved in thewlisions, but that experience has
made me curious as to how we might deploy ADR tegles in our criminal work,
without infringing the rights of an accused.



