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s 34AA of the Court Act



The scope of s 34AA

This new section is confined to applying
to a limited range of residential
development appeals. The section applies
to:

development for the purposes of detached single
dwellings and dual occupancies (including
subdivisions), or alterations or additions to such
dwellings or dual occupancies



Commencement

s 34AA operates with applicabllity to all residential
development appeals that are within the scope of the
statutory definition and that have been filed with the
Court on or after 7 February 2011.

The presumption with respect to such residential
development appeals is that they will be dealt with
through the s 34AA process.
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Monitoring

We are monitoring each such matter that
IS filed to ensure that there are no matters
are allocated to this stream that should
properly be set aside for a conventional
dispute resolution process because of the

potential complexity of the issues
Involved.



Opting out? - 1

If my development proposal fits within this category, must | follow the conciliation/hearing model or can |
have a conventional Court hearing?

The Parliament has created a presumption in favour of using this conciliation/hearing process for
residential development involving dwelling houses and dual occupancies. This has been done in
order to simplify such appeals and in an endeavour to reduce the cost of resolving such disputes.
However, it is possible for the Court, if proper reasons are shown why it is appropriate, to order that
a residential development matter be dealt with at a conventional court hearing.

If a matter has been commenced and has been allocated to the residential development
conciliation/hearing process, an application can be made, by Notice of Motion and supported by an
affidavit explaining the reasons for the application, to have the matter dealt with at a conventional
court hearing. Ordinarily, any application of this nature should be made soon after the proceedings
are commenced so that the application can be heard and determined on the date set for the
directions hearing for the maiter.
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Court Lists From 7 February 2011, new laws come into effect providing a new, streamlined way for the Land and Environment Court to resolve disputes
concerning applications for the construction of single and dual oc i ing subdivisions), or alterations or
additions to such dwellings or dual occupancies.

Forms & Fees

Judgments. These new procedures apply to appeals lodged with the Court on and after 7 February 2011 concerning such developments. The new system is
Policy Documents designed to assist with the just, quick and cheap resolution of the issues that are in dispute between the parties

and Tabled Documents

Practice & Procedure These elements of the Court’s website are designed to assist with an introduction to this new process and an explanation, in “question and
answer” form, how the process will operate. Provided below are links to a range of materials that may be of assistance to persons and their legal

Publications representatives and agents involved in such proceedings.

Seif-Help

This page is intended to act as a guide to the Court’s approach fo Class 1 residential development appeals, however it does not constitute legal
advice or offer any guarantee as to how a particular dispute will be decided by the Court
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o0 Requirements for of Facts and C: by applicant d|

[0 [ [ Trusted sites [®i0% v
Mo Y P 5 [Br OB BN

=
@ Lo b= B AROE S D0 BEGEO 1

distar| | & @ al




S

N ew b?:r:l(r"t an:ahﬂr;;ronment
1 of New South Wales
Practice
PRACTICE NOTE
NO(;'e for | CLASS 1 RESIDENTIAL DEVELOPMENT APPEALS
resigentia
appeals Commencement

1. This practice note commences on 7 February 2011.
Application of Practice Note

2. This practice note is to be known as Practice Note — Residential Class 1
Development Appeals.

3. This practice note applies to the proceedings referred to in s 34AA of the Land
and Environment Court Act 1979. They are the following proceedings in
Class 1 of the Court's jurisdiction relating to appeals and applications under
s 97 or 97AA of the Environmental Planning and Assessment Act 1979:

(a)  proceedings concerning development applications or modifications to
development consents for:

() development for the purposes of detached single dwellings
and dual-occupancies (including subdivisions), or alterations or
additions to such dwellings or dual-occupancies (referred to as
“residential development”), or



Q&A

The Court has, to facilitate the
Involvement of and in order to endeavour
to contain expense for the parties,
published an extensive plain English,
step-by-step, guide to how these
proceedings will operate.



Requirements for plans

Schedule A

Requirements for Plans

1.

General:

Plans should be drawn to an appropriate scale shown on the drawings;
Plans should be drawn with clarity;

Plans should indicate a north point; and

All plans shall be consistent with each other.

Survey plans are to indicate:

Existing buildings, structures and features of the site;

Topography (spot levels, contours) including that of adjoining property
where relevant;

Natural drainage of the site;

Any easements or rights of way;,

Significant existing vegetation, indicating its location on the site, type and
spread,

Location, height and use of any adjoining buildings or structures such as
swimming pools; and

Features of streets immediately adjoining or within the property, including
poles, kerbs, crossings and pits.

Site plans are to identify the location of the following:

Proposed and existing buildings;
Existing significant trees, indicating whether they will be retained or



Statements of Facts &
Contentions - 1

e Schedule B to Practice Note —
consent authority

e Schedule C to Practice Note —
applicant



Statements of Facts &
Contentions - 2

ISTATEMENT OF FACTS AND CONTENTIONS

COURT DETAILS

Court Land and Environment Court of New South Wales
Class 1

Case number 10982 of 2010

TITLE OF PROCEEDINGS
Applicant Swan Properties Pty Ltd

Respondent Bligh Shire Council

FILING DETAILS
Filed for Bligh Shire Council, respondent
Legal representative Ms J Stevens, solicitor

Stevens & Co

Legal representative reference JS:BC 38776/2010



Service of documents

SERVICE OF DOCUMENTS
A GUIDE FOR SELF-REPRESENTED LITIGANTS

Service of a document is the process of making sure that any person who is
required to be given a copy of an application to the Court or any other legal
document is given it in a way which complies with the relevant legal rules.

The relevant legal rules are in the Uniform Civil Procedure Rules 2005.
Originating Process

The first important rule relates to the requirements for giving notice of the
original application in any proceeding to the other people who are parties to
the proceeding. Such an application commencing a proceeding is called an
originating process.

An originating process is required to be served personally on the
respondents named in the originating process. This is called personal
service (personal service is required by Part 6 rule 2(3) and Part 10 rule
20(2)(a) of the Uniform Civil Procedure Rules).



Callover

The Registrar now runs a separate
residential development appeals list for
the first (and likely only procedural
attendance) return date; the timetable for
the exchange of evidence Is compressed
and there Is the expectation that the
respondent will have a Statement of Facts
and Contentions prior to the return date
before the Registrar.




Usual directions 1

What will happen at the directions hearing?

The presiding Registrar will fix the date(s) for the final conciliation/hearing and will set a timetable for
the exchange of information between the parties and any involvement of expert withesses. The Court

expects that both parties would have discussed the appropriate timetable prior to the directions
hearing.

This timetable will be set out in a formal document known as directions. The directions that will
usually be made are set out in Schedule E to the Practice Note. Copies of the directions made by
the Registrar will be provided to the parties (if they are in attendance at the Court) or, if the matter is
being dealt with by a telephone hearing, will be sent by express post to the parties.



Usual
directions 2

ISchedule E

Usual directions at the first directions hearing for residential development
appeals

1.

Time and place of final hearing

(a)

The proceedings are listed on #[6 weeks time] for a conciliation
conference and hearing under s 34AA of the Land and Environment
Court Act 1979;

The conciliation conference is to commence on site at 9.30am. If the
parties consider the site may be difficult to find, they are to file an
agreed map showing its location two working days before the
conciliation conference.

Mote: The parties should ensure that appropriate faciliies are available for that
purpose, including a table and chairs and bathroom facilities.  As any hearing will be
open to the public, the venue must be adeguate to ensure that the hearing will be
able to be observed and heard by all persons attending.

Statement of facts and contentions in reply

The #[applicant/respondent] is to file and serve any statement of facts and
contentions in reply in accordance with Schedules B or C of the Practice Note
Class 1 Residential Development Appeals by #[7 days time]. This statement
is not to repeat any facts not in dispute.

Appointment of a parties’ single expert to address any issue

(a)

The Court notes the agreement between the parties to engage #[insert
name] as a parties’ single expert and that the parties have agreed the
remuneration to be paid to that expert as being [insert details of
remuneration].



Subpoenas

SUBPOENAS AND NOTICES TO PRODUCE

A GUIDE FOR SELF-REPRESENTED LITIGANTS

If a person or organisation has documents you think are relevant to your case, you should
approach them and ask to inspect the documents. If they will not give you access to inspect
the documents, you might be able to compel them to produce the documents by subpoena or
a notice to produce. This Guide explains how to issue subpoenas and notices to produce. It is
important that, before issuing either of these, you have checked first with the person or
organisation to see if they will let you inspect or obtain a copy of the documents without the
necessity of a subpoena or notice to produce.

The Court's Practice Notes require public authorities, including councils, which are parties to
proceedings in the court to produce on request any documents that are relevant to the
application before the Court: Practice Notes - Class 1 Development Appeals at [11], Class 1
Residential Development Appeals at [19], Classes 1, 2 and 3 Miscellaneous Appeals at [6],
Class 4 Proceedings at [14].

The Uniform Civil Procedure Rules 2005 contain the legal requirements and procedures for
obtaining access to documents, and requiring the attendance of witnesses, if it is not possible
to arrange this in accordance with the Practice Notes, or otherwise by discussion with the
person or organisation concerned.

Subpoenas

If a person refuses, or is unable of their own free will, to produce documents or give evidence
at a hearing, a party may request the Court to issue a subpoena directed to that person.

A subpoena can be issued to a party to the proceedings, or to any other person or
organisation. A subpoena is issued by the Court, and failure to comply without lawful excuse
is contempt of court: Uniform Civil Procedure Rules Part 33 rule 33.12.

If documents are held by a party to the proceedings, an alternative is to issue a Notice to
Produce (see below).



Information sheet

Echeduls O
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Site Inspections policy

Land and Environment
Court

of New South Wales

SITE INSPECTIONS POLICY

Commencement

1. This policy commences on 28 May 2010.

Purpose

2. The purpose of the policy is to guide the conduct of site inspections in
certain matters in Classes 1 and 2 of the Court’s jurisdiction.

Application
3. The policy applies to site inspections conducted in conjunction with:
* Residential development conciliation/hearing provisions under s

34AA of the Land and Environment Court Act 1979 (the Court
Act); and



OSH presumption




Time allocation
for s 34AA matters

When setting these matters down consideration
IS given as to whether or not the matter should
be listed for two days or for a single day as the
matters, once commenced are to proceed to
finality.

In most Instances, the matter will be listed for
two days to ensure that, If it needs to carry over,
once commenced, it will proceed to finalisation
without adjournment.



Performance standards

The Court has accepted a performance
target of 95% of these matters being
heard and finalised — that Iis a decision
given on the merits If conciliation fails —
within 3 months from the date of filing.



Default conditions of
consent - 1

 The Court has developed, after
consultation with DoP and interested

participant groups, a set of default
conditions of consent



Default conditions of
consent - 2

PART A

DEVELOPMENT CONDITONS

STANDARD CONDITIONS OF APPROVAL
SINGLE DWELLINGS AND DUAL OCCUPANCIES

The following conditions of consent included in this Part identify the requirements, terms and

limitations imposed on this development.

1. Approved plans and documents

The applicant shall carry out the development in accordance with the conditions of this consent
and the following plans/documents:

Title/Name

Drawing No.

Revision/Issue

Date

Prepared by

2. BASIX requirements

All commitments listed in the BASIX Certificate(s) (insert number(s)) shall be complied with.

3. Inconsistency between documentation

If there is any inconsistency between the plans/documents listed above, the most recent
document shall prevail to the extent of the inconsistency. However, the conditions of this
approval shall prevail to the extent of any inconsistency.




Amendments

The s 34AA process Is not amenable to
major amendments requiring revised
plans needing further consideration — it Is
a process for a “straight-through” dealing
with comparatively uncomplicated
residential development appeals — such
appeals comprising about 25% of our
merit appeal filings.



Orders - 1

Farm 43 (versian 1)
UCPR 3611

COURT DETAILS

Court

#Division

Registry

Case number

TITLE OF PROCEEDINGS|
Applicant

Respondent
DATE OF ORDER

Date made or given
Date entered

TERMS OF ORDER

The Court notes that the parties or their representatives have reached agreement at or after
a conciliation conference held pursuant to s 34AA of the Land and Environment Court Act
1979, presided over by Commissioner ................ . as to the terms of a decision in the
proceedings that would be acceptable to the parties (being a decision that the Court could
have made in the proper exercise of its functions) as set out in the document annexed

hereto.

ORDER

LAND AND ENVIRONMENT COURT OF NEW SOUTH
WALES

Class
Level 4, 225 Macquarie Street, Sydney
of

By consent. the Court makes orders in accordance with the document annexed hereto.



Orders - 2

If relevant, need to deal with:

— |leave to amend;

— s 97B order if amendments not minor;
and/or

— SEPP 1 objections



Operative date for
amendments to Part 4

» Transition provisions are in EP&A Act

Sc
> Ap

N 6 Part 24 s 136

nlies to development applications

made to a consent authority on and
after 28 February 2011



The dreaded s 97B etc

»Now requires
payment by the
applicant of those
costs of the consent
authority that are
thrown away as a
result of amending
the development
application.




s 97B when facultative

Improving
amendments

1.00




